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4400 Two Union Square
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Brooks E. Harlow
hrooks.harlow iimillemash.com
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July 21. 2006

VIA ELECTRONIC FILING

\'larlene H. Dortch
Secretary
Federal Communications Commission
9300 East Hampton Drive
Capitol Heights, MD 20743

3400 U S Bancorp Tower

111 SW Fifth Avenue

Portland. OR 97204-3699

(503) 224-5858

(503) 224-0155 fax

500 E. Broadway. SUite 400

Post Office Box 694

Vancouver, WA 98666-ffi94
(360) 699-4771
(360) 694-6413 fax

Subject: In the Matter ofImplementation of Pay Telephone Provisions
CC Docket No. 96-128

Dear Madam Secretary:

In accordance with Section 1.1206 of the Commission's rules, 47 C.F.R.
Section 1.1206, we hereby provide you with notice of an oral and written ex-parte, presentation
in connection with the above-captioned proceeding. On July 20, 2006, Brooks E. Harlow of
\filler Nash LLP, and Robert Aldrich, of Dickstein Shapiro, LLP, met with Ian Dillner and
\fatt Warner. advisors to Commissioner Tate. Mr. Harlow appeared on behalf of the Northwest
Public Communications Council ("NPCC") and the plaintiffs/appellants in Davel
Communications, et af. v. Qwest, Ninth Circuit Case No. No. 04-35677 ("Davel case"). Mr.
Aldrich appeared on behalf of the American Public Communications Council. At the meeting
we discussed the matters summarized in the attached documents. We also described the
background of the Davel case and Oregon PUC case identified in the attached materials.

We trust you will find this information to be useful. Should you have any
questions or require any additional information, please contact the undersigned counsel directly.

Very truly yours,

tf~£/I:~-
Brooks E. Harlow

cc: Mr. Ian Dillner (via e-mail)
~fr. Matt Warner (via e-mail)
Mr. Robert Aldrich (via e-mail)
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Ex Parte Submission on Behalf of ~orthwestPublic Communications Council

Regarding pending petitions of for declaratory ruling of:

Illinois Public Telecommunications Association ("IPTA") (July 30. 2004)
Independent Payphone Association of :"iew York ("IPA::\Y") (Dec. 29. 2004)

Southern Public Communications Association ("SPCA") (::\o\'. 9. 2004)
And

Florida Public Telecommunications Association C'FPTA") (Jan. 31. 2006)
(" Petitions")

CC Docket 96-128
:\lay, 2006

Outline and Selected Formal Comments

Brooks E. Harlow
Miller :'-Jash LLP

601 L: nion Street
Suite .+.+00

Seattle. \VA 98101-2352
Voice: 206-777-7406
Fax: 206-622-7485

mail to: brooks.harlowla: millernash.co m

Attorneys for :--iorthwest Public Communications Council
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[ Lpdate re status of Qwest cases.

A. Ninth Circuit opinion rejects Q\vest defenses to refunds (11 states)

• "[T]he filed-tariff doctrine does not bar a suit to enforce a command of the very
regulatory statute giving rise to the tariff.. filing requirement. .. "

• The filed-tariff doctrine does not apply to the refund requirement because the
FCC expressly required a departure from the filed rates (i.e., refunds).

• However.. the FCC should determine the length of the refund period: i.e., whether
refunds are only owed for 45 days after \V'aiver Order or \vhether refund period
contll1ues until such a time as Qwest files :';ST-compliant tariffs.

B Oregon PLC case (.Von/mest Fun Comm. Coul1cil. ",VPCC" \'. Qllest)

• Case IS on remand and state Circuit COllrt has retained jurisdiction
• OPLC holding case in "abeyance:' pending FCC action
• opec \\Tl'te to Chmn. \\artin on 11 23 05. requesting guidance
• Circuit Court gave OPLC until S 21 06 to act or rep0l1 back

[[ The Coml11lssion's Ruling on the Pending Petitions! Involves a Simple Fact Pattern and
Should be Decided Based Application of Simple Legal Requirements

-\. Congress forbade the RBOCs from discriminating against PSPsc after April IS.
I C)q~--4"" esc ~ 27 6( a)

B Per Congress' directive. the Commission held that an RBOC could only eliminate
discrimination by complying with the new services test ("NST')

C In most states, the RBOCs did not comply \vith the NST for many years: in most
Qwest states. Qwest did not even make any NSTfilings until 2002

D. Thus. the RBOCs violated ~ 276(a), the Commission's payphone orders, and the
Commission's "Re/ill7d Order" (DA 97-805)

• The Conunission should at least interpret-if not enforce-its Rejill7d Order
• Apart from the Refill7d Order. PSPs independent cause of action for damages

under ~~ 206 and 207 for RBOCs' violation of § 276(a)

E. Because the Commission adopted a Federal standard, the RBOCs' state law-based
defenses, such as filed tariff, do not apply, as the Ninth Circuit has now
establ ished

F. Qwest has received an unlaviful wrndfall at the expense of the PSPs

IPT:\. IP:\:,\Y. SPCA. and FPTA Iplus the Massachusetts Supreme Court questions)
: Payphone service providers

SEADOCS23RT191



ILLUSTRATIVE} Q\VEST PAL RATES BEFORE AND AFTER NST
COlVIPLIANCE

\QWEST QWEST PAL \EW QWEST DOLLAR PERCDiT 97-
STATE RATES! 1997- PAL RATES .HIOl'iT OF 02 RATES

2002 AFTER 2002 RATE EXCEEDED
CHA:'IiGES :'liST RATES

AZ $3430 I $1044 -$23.86 229%
CO $4354 $15.04 -$28.50 189%

! 10 $5874 $16.41 -$42.33 258%
IA I $3135 $14.20 -$1715 121%

I MN I $43.61 $15.13 -$28.48 188%,

" MT $38.94 $16.91 -$22.03 130%
NE I $3380 $19.32 -$ 14.48 75%

: NM
,

$4374 $12.80 -$30.94 242%I

, NO $31.54 $1193 -$19.61 164%
OR $30.50 $973 -$20.77 213%
SO $3865 $18.99 -$ 19.66 104%

, UT $37.00 $24.79 -$12.21 49%
WA $28.89 $14.1 0 -$1479 105%
WY $28.10 $18.58 -$9.52 51%

Brooks E. Harlow
\liller \lash LLP
601 L'nion Street

Suite -1--1-00
Seattle. \VA 98101-2352

Voice: 206-777-7406
Fax: 206-622-7-1-85

mailto: brooks. harlowlCL millcmash.col11

Attorneys for Davel Communications. et a!.

.' These rates are "illustrative" because Qwest has multiple rate plans in most states. In some states rates
are measured. so the basic line rate plus estimated usage and mandatory EAS charges are shown. The
rates shown exclude EUCL. taxes, and fees.

" Public Access Lme plus Fraud Protection. alk a screening
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Implementation of the Pay Telephone
RecbsSlflcation and Compensation Provisions
of the telecommunications .-\ct of 1996
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Dated: February 23.2006
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I. I~TROOUCTION

The ~orth\Vest Public Communications Council ("1\,'PCC") and :Ylinnesota

Independent Payphone .-\.ssociation ("MIPA") are trade associations representing the interests of

pay-phone service providers ('"PSPs") in Oregon, Washington, Idaho, and :Ylontana (~PCC) and

\linnesota 1\IIP.-\l. The ~PCC and \I1P.-\. file these comments on the Petition of the Florida

Public Telecommunications .-\ssociation ("FPTA") For A Declaratory Ruling And For An Order

Of Preemption ("Petition") pursuant to the Commission's Public Notice dated February 8, 2006.

:\5 the CommissIOn is a\vare, similar petitions were tIled by the Illinois Public

Tclecommunications Association ("IPTX'), the Independent Payphone Association of:-;ew York

("[P.-\\"Y"), and the Southern Public Communications Association ("SPCA") on various dates in

2')1)4. Collectively all four petitions \vill be referred to as the "Petitions."

\"PCC and \IIP.-\. filed formal comments in this docket in support of several of

the P;;titions on ,-\ugust 26, 2004, and January 18.2005. 0J1>CC and \I1P.-\. hereby incorporate

those prior comments herein by this reference. As 0<1>CC and MIPA noted in their January, 2005

comments, the four states involved in the Petitions are not alone. Actions involving refunds or

dJ.mages for RBOCs' violations of Section 276 are pending involving almost two dozen states.

The \;PCC and :YUPA urge this Commission to issue an order on the Petitions that would provide

guidance for the other states. In so doing, the :N'PCC and :VIIPA urge the Commission to provide

broad polley guidance to ensure proper implementation of the non-discrimination requirements

Of Section 276. Procedurally, ho\vever, 0J'PCC and \lIPA urge the Commission to keep its

decision narrow and address only the precise procedural issues raised by the pending Petitions.

II. OTHER STATES ARE SEEKING OR WOLlO BENEFIT FROM FCC GUIDAl~CE

The FPTA Petition merely serves once again to highlight the pressing need for

FCC guidance to the states. The Commission has a significant interest in ensuring that Section

276 of the Telecommunications Act of 1996 is interpreted and applied consistently among the

st.ltes J.na consistent \vith Congress' and the Commission's intent. As the Commission noted in

[n [he }[Uller of Wisconsin Public Service Commission, 17 F.C.C.R. 2051, 2064 ~.2 and Note IO

·1- SEADOCS2180112



(2002) (.. Wisconsin Order"). SLlte commissions were inconsistent in applying the FCC's·New

Sef\\ces Test (".'JST")to pay-phone access services. Likewise. state commissions have been

inconsistent in ordering refunds for overcharges for pay-phone access services even where

RBOCs admittedly or demonstrably failed to comply with the FCC's .'Jew Services Test by

April 15.199-, or the extended deadline of\Iay 19. 1997.

A. OREGO:\

The Commission should grant the Petitions and. as it did in vVisconsin. provide

gUldJ.nce for states. some of which are actively seeking prompt guidance from the Commission.

One of the swtes that \s actively seeking the Commission's guidance regarding proper

application of federal law on refunds is Oregon. The need for FCC guidance has become even

greater in Oregon since the :-';PCC and \IIPA filed their comments in January 2005. Although

'-;PCC was acti\ely pursuing Qwest"s refund obligations before the Oregon Public Uilities

CommissIon ("'PCC" or "OPLC"), the PCC decided to suspend action on ~'PCC's refund

complaint pending FCC action on the Petitions in this docket. Attached are two orders of the

Oregon PLe: Ruling. Disposition: Proceeding held in abeyance. The Nort/nvest Public Comm 's

COl/ned \. Qwesr Corp. (Dkt. DR 26/UC 600, \Iarch 23. 2005) (Attachment I); and Order.

Dlsposition: ALJ Ruling Affirmed. The .vortlnvesr Public Comm's Council v. 0t-'est Corp..

Order.'Jo 05-208 (Okt. DR 26/CC 600, ~lay 3,2005) (Attachment 2).

In Order .'Jo. 05-208, the Oregon pec affirmed the AU Ruling holding the

:-oPCC's refund complaint case in abeyance pending the outcome of the FCC's rulings on the

Petitions to, "provide the FCC an opportunity to fashion a comprehensive solution to the issues

in a manner consistent with the requirements set forth in its pa}phone orders." ld, at 3.

I. Back~round of Ore~on Case

:-''PCC's case in Oregon. which ~'PCC and MIPA outlined in comments filed on

Januar;: IS. 2005 in this docket, is similar to each of the Petitions in some respects. For example,

like Bell South in Flonda, Q\vest continued to discriminate against its payphone competitors in

,ill!arion of Section 276(a) by failing to comply with like the .\JST for many years after April 15,

-2- SEADOCS2180112



199 .... ' Also. like the IPT.-\., l'i"PCC was in continuous litigation with Qwest from the time-Qwest

was to have complied with the nev·, services test for pricing its payphone access lines in early

199 .... Q\vest ultimately lost that litigation in ;\iovember 2004, when the Oregon Court of

A.ppeals found that Qwest's filings with the opec in early 1997 did not comply with the FCC's

Pmphone Orders. See _Vorrln~es[FuNic Comm '5 Council v. PUC 100 P3d 776 (Or. App.

2n04 ).

Q\vest's Oregon payphone access line rates, which were over 534 per month in

early 19Q-. dropped to under SI0 \vhen Qwest finally complied with the ~ST. Q\vest \vas, in

effect. charging its competitors more than three times as much as it was charging its own

payphone division for network services. However-in spite of a final and unappealable order

holdmg that Qwest's 199'" rates did not comply \vith the \1ST or Section 276(a) of the

Communications Act for many years after I997-Qwest has refused to refund its unla\vful

overcharges.

0iPCC tIled a complaint against Qwest with the opec seeking refund. However.

the OPCC has not acted on that complaint because it is awaiting guidance and clarification from

the FCC. However. the opec indicated it \vould not \vait indefinitely for this Commission's

guidance

In reaching this decision. we note that the AU's decision does not postpone this
matter indefinitely. The ruling allows the parties to move to reopen the
proceeding if circumstances arise warranting such action. To ensure there is no
undue delay, the parties may ask the Commission to revisit this matter if the FCC
has not acted bv the end of this vear.

Order :\0. 05-208 at 3 (emphasis added).

Current Status of Oregon Case

The opec has become somewhat more proactive since its orders merely holding

~PCCs refund claim in abeyance. Attached is the November 23,2005, letter from the Oregon

Public Ctility Commission ("OPCC") addressed to Chairman Martin (Attachment 3) regarding

, \Vhde the cases anse from SImilar facts. procedurally l'-iPCCs case is different from that of FPTA (as
wel1 :.is 1PT A. IF A:-.iY and SPC A) because there IS no final state decision in Oregon on refunds .

.,
-.) - SEADOCS2180112



CC Docket :\0 96-128. Th~ opec requested prompt action by the Commission on petitions for

declaratory mlmg in the Payphone Docket to serve as guidance for a similar docket pending at

the opec .-\.Ithough they Vi ere not explicitly identified by the Opec. the letter clearly referred

to the petitIons filed by [PTA, IPA::\Y, and the SPCA.

Because the OPCC was reversed in 2004 on its interpretation of the FCes

application of the ~ST to P.-\.L rates (in an Order issued before FCC Order No. 02-25 in the

Wisconsin case). the opec sensibly seeks guidance from the Commission before issuing a

nding on ~PCC s refund claim. Some of Qvyest' s defenses to the OPCC action raise the same

Issues that are involved in the Petitions. A mling by the Commission on the points discussed

be'lO\\ would enable the OPCC to properly interpret and apply federal law to the claim against

(hes!

The Commission should also be a\vare that the opec may not have the luxury of

J\\aiting Commission guidance indefinitely. The PCC case is on remand from the .'vlarion

C)unty. Oregon Circuit Court, \vhich retains jurisdiction. The Circuit Court has required

penodic status reports on the opeC's action on the remand of~'PCC's refund claims. The case

\Vas remanded to the PCC on ~Iarch 1, 2004. Thus, the court has been awaiting PCC action for

t\\O years..-\.t the most recent status conference. the court required the parties to report the status

to the court on .-\.ugust 21, 2006. At that time the court may order the opec to rule

notwithstanding the lack of FCC guidance.

B. COLOR-\.DO, IDAHO, 10\VA. MINNESOTA. NEBR<\SK-\., NEW :YIEXICO,
l'ORTH DAKOTA. SOUTH DAKOTA. UTAH, WASHINGTON. AND
"'YOMING

Fifty one payphone service providers (PSPs), including a number of members of

the ~PCC and .\IIPA, brought suit against Qv,:est in the U.S. District Court for the Western

DIstrict of\Vashington in 2003 (Dave! Communications, Inc. et al. v, Qwest Corp. Case No. 03-

3680P ("Daver»). The complaint alleged that Qwest had violated Commission orders and

Section r'6(a) of the Communications Act, damaging the PSPs by discriminating against them

b: charging them double or triple was Qwest had charged itself from 1997 to 2002 for access

-4- SEADOCS2180112



lme sel\ice. The DIstrict court dismissed the case in the erroneous belief that the tiled tariff

doctrine barred plamtiffs' claims. The case is no\v pending before the Ninth Circuit Court of

Appeals.

Oral argument in the Davel case \vas heard by the Ninth Circuit on December 8,

2005 . .-\ decision is expected in the middle 01'2006. In light of the Supreme Court's decision in

Bi\/nd .r. ~ the ~inth Circuit would likely give Chevron 3 deference to the Commission. if the

Commission rules before the ~inth Circuit does. If the Commission does not rule before the

~inth Circuit. then that increases the chances that Section 276(a) will be interpreted in multiple

and inconsistent \\a\s.

III. THE CO,nHSSIO~CA~ PROVIDE BE~EFICIALGl"IDA.'iCE WITHOUT
HA VI:\G TO ADDRESS EVERY POTE~TIAL PROCEDl'R-\L ISSCE

The ~PCC and \cIIP.-\ recognize that each of the four Petitions may have certain

unrque aspects. ~e\·ertheless. they also raise broad issues that are common to the Petitions as

\\ell as to the cases against Qwest in two forums covering 12 states. The Commission can issue

an order on the Petitions that will provide guidance to the opec and the Ninth Circuit. which

\\111 help ensure that the Commission's orders are applied uniformly and consistent \vith their

purpose to Implement Section 276(a). The Commission's orders in this docket were all intended

to properly implement Congress' directive that. effective on April 15, 1997. "any Bell operating

company ... shall not prefer or discriminate in favor of its payphone service." Id.

The Commission should issue the broadest possible policy declaration on the

substance of the Petitions. Specifically. the Commission should do everything it can to make it

clear to state commissions and courts that the intent of Congress and the Commission's orders

was to -eliminate any and all RBOC discrimination effective on April 15. 1997. not years later as

Owest did. Any RBOC that had failed to comply timely with the FCC's New Services Test on

: VaclOnal Cubit! & Tdeeom. Assn. v Brand X Imernet St!n;iees. 545 U.S. S.Ct. __
LEd.2d (2005)

'Chemm CS.-I.. hie v Vatliral Res De! COl/neil. 467 C.S. 837,104 S.Ct. 2778. 81 L.Ed.2d 694
( '98·4)
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that date was violating Secti,on 276(a) by continuing to discriminate after the deadline for the end

of such discrimination. Accordingly. any and all available procedural avenues to remedy the

discrimination retroactive to April 15. 1997. should be favored as a matter of policy in order to

Implement Congress' directive.

\Xhile the Commission' s substantive declaration should be broad. its procedural

analySIS should be crafted narrowly. addressing only the four Petitions that are before it today.

The CommisslOn should take cue to avoid potential prejudice to the claims and defenses of other

pJ.r1IeS by makmg it cle:lr that any procedural determinations are limited to the Petitions and

should not be applied to cases that are not before the Commission. As 0.'PCC and :VIIPA have

noted m these and prior comments. 0.'PCCS own experience in Oregon renects a procedural

bacK::-TfollI1d that is distinct from that in the pending Petitions. Likewise. the action pending in

the \'inth Circuit involving 11 other Qv,est states is unique. If not carefully crafted. a

Commission ruling on procedural aspects of one of the Petitions could be misconstrued by state

commissions and courts as applying to claims that are procedurally distinct from all of the

Petitions.

The Commission can and should deal with several generic issues raised by the

Petitions In particular:

I. The Commission should declare that the "filed tariff' doctrine has no

Impact on the refund obligation or any damage claims under federal law \vhere claimants prove

RBOC violation of Section 276(a). Section 276 and the orders in the Payphone Docket expressly

J.doptedfedera/ regulations. The Waiver Order (DA 97-805, Apr. 15, 1997, a/k/a "Refund

Order") imposedfedera/ conditions for waiver of afedera/ requirement. and the RBOCs

expressly waived any filed rate doctrine claims. The filed tariff doctrine that the RBOCs are

asserting is founded on state law, because the rates were filed with state commissions, not a

-6- SEADOCS2I80 I 12



federal agency. Thus under; the Supremacy Clause of the U.S. Constitution, the filed tariff

doctnne cannot block refund or damage claims based on federallaw.-+

.., The Commission should interpret the Refund Order broadly to require

retunds by RBOCs regardless ofvihether they made voluntary rate filings \vithin the.+) days

following the Refund Order. Such an interpretation is necessary because:

(a) Failure to require refunds undennines Section 276(al. It v,,'ould

hLne the effect of allowing unla\vful discrimination, in some cases (such as Oregon) for many

years after the RBOCs \vere required to have stopped discriminating. Even absent the Refund

Order. PSPs should have a right to refunds as damages for RBOCs' discrimination (e.g. under.+1

l Sc. Sec. 21)-) for charges that exceeded \vhat the ~ST pennitted going back as far as the

longest applicable statute of limitations will allow.

(b) \Vithout a federal ruling that refunds are required. the states will

continue to inconsistently interpret and apply the Commission's rules and orders. For example.

in one state. an RBOC that made a good faith effort to fully and timely comply with the

Commission's order may be held liable for refunds. \vhile in another state, an RBOC that did not

seriously attempt to comply may be held exempt from refunds.

(c) The .+5 day limitation in the Refund Order should be construed as a

llmitation on the RBOCs' right to collect dial around compensation, not on the obligation to pay

refunds. The intent of the .+5 days \vas to ensure prompt action. Interpreting the 45 days as a

llmitation on refunds rewards delay, which is the exact opposite of the order's intent in setting the

-+5 day limit.

IV. CONCLVSION

The 0'-PCC and .\lIPA support the FPTA Petition and all the Petitions. 'vVhether

they are granted in whole or in part, however, the Commission should act promptly to provide

guidance for the Oregon pec and other states and courts that are faced with deciding similar

" There are other reasons that the filed tanff doctnne should not bar refund claims. However. federal pre
emptlon 15 the most salient.

-/- SE.-\DOCS2180112



Issues. Prompt Commissio~ action will help ensure consistent application of the Commission's

orders and proper implementation of the non-discrimination requirements of Section 276(a).

. 'h
0.--\TED thIs 28 day of February, 2006.

Respectfully submitted,

Brooks E. Harlow
:"-filler ~ash LLP

4..1.00 T\vo Union Square
601 Union Street
Seattle. \Vashington 98101

Attorneys for the ~orth\vest Public
Communications Council

Attorneys for the :"-finnesota Independent
Payphone Association
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Brooks E. Harlow

David L. Rice
Miller Nash LLP
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Attorneys for the Northwest Public
Communications Council

Gregory Ludvigsen
Ludvigsen's Law Offices
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Attorneys for the Minnesota
Independent Payphone Association
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The Northwest Public Communications Council and the Minnesota

Indepemlent Payphune Assuciatiun ("Associations") support the petition of the Independent

Payphone .-\ssoclation Of :'\e\\ York ("TPA;\IY') for a declaratory mling. I

.-l.part from ensurIng that IP/\NY members receive the refunds they are due. it

i~ cntic~t1ly important for two policy reasons that the Commission grant the TP.-l.NY petition,

FiN, If the CUIl11l11SS10n fails to effectively enforce its orders and policies. that will give all

the cl)lllpanleS It regulates strong incenti\es to "see what they can get away with." Second.

regreltably Verizon is not the only RBOC that delayed compliance with the Commission's

:\'e\\ Sen Ices Test I ":'\ST') pnclng requirements for seven years by using and abusing state

re~ulatury and appellate pruce~~cs Like Verizon. Qwest delayed ;\1ST compliance from 1997

until 2()()2. 2()():;~~lI1d beyond~and steadfastly refused to refund the millions of dollars it

U\ erchar~ed the .-\ssociatlons' members for all those years. The Qwest state commissions and

,lppeiLite cuurts could bener,it greatly frum the FCC's proper interpretatiun of its orders that

would re~ult from granting IPA:,\Y's petition

I. GRA~TI:\G IPA:\Y'S PETITION WOLLD ENSURE THAT REGULATED
COMPA:\IES DO ~OT GET THE MESSAGE THAT IGNORING OR
\IJSINTERPRETI:\G COMMISSION ORDERS CAN BE REWARDING.

In deciding whether to address and grant IPANY's petition. the Commission

needs to ask. what message does it want to send to the RBOCs and other companies it

regu!ate<' Like the IRS, the FCC relies almost entirely on voluntary compliance with its mles

:lnel orelers by the industries it regulates. These industries are both savvy and motivated by

their own financial interests. If they perceive that the Commission will allow them to delay or

, The Associations also support the petitions of the IPTA and the SPCA. filed earlier in 2004. The
-\ssociations filed comments on the IPTA petition on August 26. 2004, which are incorporated herein
by reference in further support of the IPANY petition.
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a\'old entirely the implementation of Commission's Pavpholle Orders~ that have a negative

flllClnclal impact. they will behave accordingly in the future, That is precisely the situation

Implicated by the TPA:\Y petition,

Velizon. Qwest. and the other RBOCs were ordered to file or seek approval of

their payphone access line ("P.-\L") rates with the states in early 1997. Rather than file the

~ub~tantial rate reductions that the NST required. Qwest and Verizon instead decided to first

I~Iwre the :\ST or to misleJd state commissions regarding the requirements of the NST. Later

thc\ decided to challenge the Commission's interpretatiun of the NST and its authority to

rCLJu Ire cost-based tari ffs~a ballle the RBOCs lost. ,'iell Englalld Public Co1/1Ill. COli/I. \.

FCC. 3.~-1- F,3d 69. 72-7-1-ID,C. Cif. 20(3) (cxplaining the tortured history of those

~·halkngesl.' Thus. through artful dodging and direct and collateral challenges to the

COlllmi~~llJl1S orders that continued until 2003. the RBOCs enjoyed at least six years of

Lin Ll\\tul ,lml excessiw rates at the expense of their payphone service provider ("PSP")

c'()l11petltors If the RBOCs are not ordered to pay refunds retroactive to April IS. 1997. they

wlll'lIcceed Il1 benefiting from either their intentional violation of the Commission's orders or

I to be challtable) their eITOneOliS interpretation of those orders.

- II! (he \/,;IIi'r of Ihe Imell'lIIenliilioll "f Ihe P,I." Telepholle Rec!assi/iculir!ll Ami Colllpensation Pm\'isums of Ihe
Te!,"."'IlIIIIllIlCUIlOIlS An or 1996 CC Docket :\0, 96-128. Report and Order. II FCC Red, 20541. ~r~rI46-147
I : 'lu6 i I "Fllst Pmpholle Order" i, Jnd Order on Reconsideration. II FCC Red, 21233 (1996). 'll'Jl131, 163
i"P,I.'!'lwlle ReconslderallUll Order") "/fd III parr und remanded III part sl/b /lum. lliinuis PI/bic
Te!,'commullicatiolls Assn. " FCC 117 FJd 555 roc Clr 19971. cluri/ied on rehearil1g 123 F3d 693 ID.C
Clr. Ic)t)7, cerr den, sl/b 110m, Virgll1/il Siate Curp. Co III 'II, I', FCC. 523 U.s. 1046 (1998): Order, DA 97 -678. 12
FCC Red 2U997. 'H9! 2,30-33.35 (Com Car. Bur, released April 4. 1997) C'Wain'r Order"): Order, DA 97-805.
12 FCC Red 21);0. ~ 10 (Com Car. Bur. released April 15. 1997) ("Re/llIld Order") (collectively "Pmphol1e
Orden",

• On \Iay 13.2002. Qwest. along with other RBOCs and LECs. definitively lost their second facial
ckdknge to the FCC s authority to require state commissions to establish cost-based tariffs, Veri:::on
Communications, Inc. \" FCC. 535 U,S 467 (2002),
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Whether the RBOCs intentionally twisted the Commission's orders or acted in

gool! faith. the signal that denying refunds would send is the same. There is huge benefit to

be g~lined from "seeing what you can get away with" and no downside. Even a refund order is

a relatively mild remedy. It has no punitive element \vhatsoever. It merely restores the PSPs

dnd RBOCs to the financial position that the Commission intended all along would exist

effec[j\e .-\pril 15. 1997.

II. OTHER RBOCS SCCH AS QWEST CONTINUE TO TRY TO USE STATE
LAW PRI:\CIPLES TO CONVINCE STATE COl\l:\lISSIONS TO DENY THE
REFCNDS THAT THIS COl\l:\IISSION ORDERED.

.\. Like Verizon, Qwest fought l\ST-compliant PAL rates and now fights the
Commission ordered refunds.

The A"ociations fully .support the IPA:'-IY petition because they understand

tir,t h~lIll! how difficult it is to force an RBOC to comply with the NST at a state commission.

The RBOC, SImply did not or do not want to file compliant rates. NO\v they do not want to

I,.,ue refund, l'nfortunate Iy. as thi s Commi ssi on has noted in the past. state cOIllmi ssion s

have ,truggkd to Jnterpret and enforce the Commission's Pmplzone Orders.
4 The

Commi'SlUn\ Wisconsin Order was invaluable to the states in getting some of the RBOCs.

,uch as Qwest. to finally comply \vith the NST. But Qwest and others continue to fight

refunds. tuoth and nail. using many of the saIlle state laws and procedures that they used to

Jelav :\ST compliance for so many years. Qwest's actions in Ore~on. discussed below. are a

prime example.

J III rllt, .\farrer or Ih,conslIl Public Sen·lce CrJmllllssinn: Order Directing Filinr;s. Bureau/CPO No. 00-0 I.

\lemorandum Opinion and Order. FCC 02-25. I7 FCC Red. 205 t.1{ 2 and Note 10 (Jan. 31. 2002)("Wisconsin
Ordc/') alTt! mh nom. .Vew England Public CummuniCaTiuns Council. fne. l'. FCC. 33.+ F.3d 69 (O.C Cir.
2()O< I
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The RBOCs need the Commission to tell them-again-that they must pay

refunds from the date of compliance vvith the NST back to April 15, 1997. Hopefully the

RBOCs wi 11 stop fighting refunds in the states and vvill voluntalily comply. If not. at least the

FCC~ order will provide helpful guidance to the state commissions and appellate courts,

which are still struggling with the RBOCs arguments that misinterpret the letter and spirit of

[he C\)mI11lssiun's orders.

B. Verizon's argument... to the New York tribunals that are contrarY to the
Commission's orders are similar to Qwest's ongoing arguments to the
Oregon PUC to disregard Federal law and follow state law.

The tortured path the Payphone Sen'ice Providers ("PSPs") have been forced

(ll [ralc!ln '-:ew 'York seems almost (00 lIlcreclible to be anything but a bad fiction novel. Yet

It IS \ Irtu~llly the same path that PSPs In Oregon have had to take. Like the PSPs in Nevv

Y()rk. PSPs In Oregon have had [() contend with delays and continual litigation against Qvvest

from 1996 tu date-over ei~hl ye;lrs-to get Qwest to comply with the NST. As Verizon

nllSkL! the :\t'\\ '{ork PSc. Qwest for years misled the Oregon PUC on application of the

CUml11h~IUn s PU\p!WI1t' Orders and NST. Finellly, on Nov'ember 10,2004, the Oregon Court

of .'\ppeals put an end to Qwest's artful dodging. reversing the opec for its failure (at

Q\\C,ts strong urgIng) to follow federal law.'

Whi Ie the OPUC has yet to approve a PAL rate for Qwest as complying with

the :\5T-nearly eight years after Qwest was supposed to helve complied with it-indications

Jre that Qwest over charged PSPs for PAL service by between S20 and SSG per line per month

.\Torr!mt'sr Public Comm's Coullcil I'. PUc. 196 Ore. App. 9-+. lOa P.3d 776 (2004). The time for
Qwest to further ;lppeal has run, making the decision final. However. the case will still have to be
remanded to Ihe opec for a final determination of compliant Public Access Line (PAL) rates. Thus,
when this malter is finally concluded, it will have been eight or more years that Qwest's compliance
with the \1ST will have been delayed in Oregon from the FCC's intended implementation date of April
15. 1997.
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from April 15. 1997 through March 2003. In 1997 Qwest charged up to $60 per month or

mure:~ for PAL service. For most of 1998 to 2003, Qwest charged about 530 for PAL service.

In 2()03. Qwe:st slashed its Oregon PAL rate to under $10. alleging that the new rate complied

with the ~ST Thus. for seven years Qwest charged PSPs three times to six times the rate it

,hould ha\e bee:n charging under the NST.

While the PSPs in Oregon are finally on the brink of obtaining an order from

the OPlC that establishes what Qwe:st's PAL rates must be: and should have been to comply

\\ Ith the :\ST QWt'st stt'adtastl y refust's to honor its obligation to pay refunds once the rates

,lrL' ,cl In a pending motion fm summary judgment on the refund issue. Qwest argues at

kn~th tu the opec that the OPlT should follow the decision of the New York PSC and

L'Ourts The rest of Qwest's bnef argues the same faulty rationale that the i'iew York tribunals

lhed to deny refunds. For nample. Qwest argues that "Oregon la\\" prohibits a refund.

Q\\e't ~Irgues that state la\\ principals of "filed rate doctrine." "res judicata." and "standing"

bar the :\PCC from enforCing feclerallaw requiring refunds. These state-law based defenses

,hould ha\c no relevance to the state proceedings relating to 0iST-compliance and refunds

heC~lLhe of Federal pre-emption. As the 0iPCC and MIPA discussed in their August 26. 2004

U'Tnmcnts in this docket. state laws (including state tariffs) that frustrate or block

implementation of Section 276 and the FCC's orders were expressly pre-empted by Congress

and the FCC.

, Unul late 19'r. Qwest imposed mandatory measured service on PSPs in Oregon with exorbitant
~Isage charges. meaning that there was almost no upward limit to the PAL rate.

The 0<'PCC's refund complaint is a separate docket from Qwest's rate case. The ~'PCC has sought a
partial summary judgment on liability only. with refunds to be determined after the OPUC sets a final
PAL rate on remand from the Court of Appeals.
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Even though Qwest's years of reliance on state law doctrines that Congress and

this Commission pre-empted was struck down just two months ago by the Oregon Court of

Appeals as to going-forward PAL rates. on refunds Qwest is once again trying to lead the

opec astray Qwest is misinterpreting this Commission's orders and urging the OPUC to

apply state law doctrines to o\'erride the Commission's orders, The Commission's guidance

un \'ST cumpliance going forward \Vas extremely helpful to the states. In Qwest's 1-1- states.

the \r/\C<JlLlil7 Order lead [0 P,-'\L rate reductions averaging about 50 Cc to as much as about

71)'; \\I(h1n a year after the order was issued, By giving guidance on refunds. the

Commls>,jon mIght similarly help to bring resolution to this contentious issue within a

reasunable lImeframe,

In short. IP.\:\Y's problems with Verizon are not unique. The NPCC trusts

that OPLC \\ill not so easily be led astray by Qwest after so recently having been reversed by

the C()UIt of .-'\ppeals, And the :\PCC will continue to litigate against Qwest in Oregon for as

long as necessary. However. WIthout FCC guidance. that could be a long time. Assuming the

NPCC prevaIls at the opec on refunds. Qwest is likely to appeal. since Qwest has shown no

SIgn of relentlng and Qwes[\ refund obligation is estimated to be in excess of $6 million in

Oregon. Accordingly. the :\PCC believes that if this Commission grants IPANY's petition, it

would be very helpful in ensuring that refund disputes in Oregon and other states are resolved

quickly. Possibly Q\vest would finally relent based on clear guidance from the Commission.

.-\t a minimum. the Oregon pec and courts would be able to quickly (and correctly) dispense

with Qwest's spurious arguments,
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III. QWEST'S AND VERIZON'S ARGUMENTS THEY DID NOT "RELY" ON
THE WAIVER ORDER COMPLETELY MISCONSTRUE THE ORDER AND
FRUSTRATE THE COMMISSION'S GOAL OF ELIMINATING
DISCRI\HNATION AS REQUIRED BY SECTION 276.

The ~ew York court agreed with Verizon that Verizon did not rely on the

Retlilli/ Order because Verizon fai led to file ne\\ PAL rates between April 15 and May 19.

199-:' Q\\t~st is cUITently making the same argument in Oregon. This interpretation thwarts

the Cummis~iun's essential purpo.se of implementing Section 276 in its Pcnpholle Orders.

Speclfic.lIly. the CDmmlSsiIJn Intended that all the fInancial provisions of the Pmpholle

On/en \\<.:re to be in place effecth'e on April 15. 1997. The NST pricing requirement was an

cs.scntial part of the entire scheme. l'nless and until the RBOCs priced their PAL services

bascu un c()~t-as established under the NST-the RBOCs \vould be continuing tll

discrIllllnate against the PSPs Il1 violation of Section 276\a)(2) and (b)(2)(C).

In order to ensure that the RBOCs took their obligations under the NST

~erI()usly and would comply \\ith the pricing requirement. the Commission made compliance

\\Ith (he ~ST an ex.press prereLjuisite to receiving dial around compensation ("OAC" J. The

Wull er Order and the Reflmd Order \Vere not intended to upset this important balance and

Incentive scheme Rather. the FCC "emphasized" that compliance in fact with the NST

remall1eu a prerequisite to the RBOC's entitlement to OAC. Waiver Order, W30 and Ref/md

ord('/', 'IT 10. Since Verizon failed to file NST compliant rates by April 15. 1997. the only that

way that the Commission can ensure that Verizon's PAL rates in New York complied with the

NST effective 011 April 15. 1997. is to grant IP.-\NY's petition and order refunds retroactive to

that date.

The RBOCs all started collecting OAC on April 15. 1997 based on the premise

that payphone providers would not be harmed:
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[Clompeting PSPs \vill suffer no disadvantage. Indeed. the voluntary
reimbursement mechanism discussed above - which ensures that PSPs are
compensated if rates go down. but does not require them to pay retroactive
additional compensation if rates go up - will ensure that no purchaser of
pa\'phone sef\ices is placed at a disadvanta!le due to the limited waiver.

RBOC Coalition Waiver Request Letter. April II. 1997 (emphasis added). The effect of

denial of refunds is to render this promise hollow and unfulfilled. Again. using Oregon as an

c"\ample. Q\\est \vill have charged its PSP competitors a rate of up to six times or more the

rate II charged Ihelf In 199-;-. From 1998 through 2003. Qwest \vill have charged itself three

[Illle, the rate it charged ihdf D1SCrimlt1ation of such a magnitude. for so many years. cannot

pO~'lhly be reconciled With the RBOC\ assertion that the PSPs "would not be placed at a

Jb~lLhantage" due to the \\~li\er. Onl: by ordering refunds C::in the discrimin::ition be

,lme II orated.

The interpret::ition of \\nat it meant to rely on or "t::ike ::idnntage" of the

lVul\er Order advocated b: Qwest and Verizon and adopted by the New York Court of

-\ppea]s prevents lmplementatlon of key prmisions of Section 276 of the Act until many

:ear~ after Apnl 15. 1997. in contrawntion of all of the Commission's PaypllOne Orders. The

only Interpretation of the RiJimd Order that will have the effect of timely implementing

Sectwn 276 is that an RBOC that did not have :\'"ST-compliant rates on April 15. 1997 but

began collecting DAC effective on that date. "relied" on the Retimd Order and must pay

refunds retroacti \'e to that date whenever new tariffs first found to comply with the NST take

effect.

CONCLUSION

It is time for the FCC to end Qwest's and Verizon's charade. The Commission

should ensure unifoml enforcement of its PaypllOne Orders by declaring that RBOCs must
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eIther refund to PSPs any rates in excess of the lawful rates or to return illegally collected dial

around compensation. retroacti ve to April 15. 1997.

DATED this 18 1h day of January. 2005.

Respectfully submitted.

Brooks E. Harlow
David L. Rice
i\filler l':ash UP

-1400 Two Union Square
60] Lnion Street
Seattle. Washington 98101

Attornevs for the Northwest Public
Communications Council

j
Gregory Ludvigsen
Ludvigsen's Law Oftices
1360 University Ave. West. Suite 120
St. Paul. ~IN 55] 04-4086

Attorneys for the ~'1innesota Independent
Payphone Association
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BEFORE THE
FEDER-\L CO-"[VIl'NICATIONS COMMISSION

WASHINGTON. D.C. 20554

)

)

In the \latter ot )
)

Implementation of the Pay Telephone )
Reclassification Jnd Compensation )
Provisions orthe Telecommunications Act of )
1006 )

)

The 1111l101s Public Telecommunications )
~ssociatlon's Petition for a Declaratorv )
RulIng RegardIng the Remedies A\ailahle )
Cor Violations ofthc Commission's I

Payphone Oruers )

CC Docket "Jo. 96-128

CO\IME:'<lTS OF THE :\ORTHWEST Pl'BLIC COl\li\llJNICAnONS COCNCIL.
THE \IINNESOTA INDEPENDENT PAYPHONE ASSOCIATION.

AND THE COLOR-\DO PAYPHONE ASSOCIATION
IN SUPPORT OF PETITION FOR.-\ DECLAR-\TORY RULING

The Northwest Public Communications Council, the Minnesota Independent

Payphone Association, and the Colorado Pay-phone Association ("Associations") support the

Illmois Pub1ic Telecommunications Association's nPTA") petition for a declaratory ruling.

IPTA IS correct that pay-phone service providers ("PSPs") are entitled to refunds where regional

Bell operating companies ("RBOC') like SBC Illinois and Verizon l overcharge PSPs for

pay-phone sen'ices under the new services test, and state commissions are preempted from

I These comments refer to Verizon as an RBOC because Venzon IS the successor to fonner RBOCs
N'r:-iEX and Bell Atlantic as well as non-RBOC GTE and because the illInOiS Commerce CommIssion
aplJlled the new services test to Venzon's rates. ICC Order, mfra, at 21.
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holdmg otherwise. IPTA is also correct that SSC Illinois and Verizon illegally collected dial

around compensation for years without meeting the requirement that they must first set their

rates according to the ncw services test. Long experience shO\vs that state commissions and

RBOCs will not Implement these FCC reqUIrements unless the FCC demonstrates that it will

enforce them. :\ declaratory ruling directing all RBOCs either to refund new services

o\ercharges to PSPs back to April 15. 1997 or to refund DAC to interexchange carriers ("IXC")

IS the best mechaf1lsm to achieve this result.

I. THE TELECOMML'lICATIONS ACT PREE:YIPTS STATE CO:YEHISSIONS
LIKE THE ILLINOIS COMMERCE COMMISSION FROM

BARRING FCC-REQUIRED REFUI\DS BASED ON STATE LAW

ln 199-. the FCC Issued an order mandating that that local exchange carriers

I "LEe") such as RBOCs that relied on a waiver of certain tariff filing requirements must refund

PSPs for 0\ Cfcharges where their rates filed in compliance \vith the new services test exceed

their old. noncompliant rates:

.\ LEe who seeks to rely on the waiver granted in the instant Order must
reImburse its customers or provide credit from April 15. 1997 in situations where
the newly tariffed rates, when effective. are lower than the existing tariff.

~~~ Order. 12 FCC Red 21.3"'0 at ~ 25 (1997) (" 1997 Refund Order")(emphasis added).

Based on the 1997 Refund Order, the IPIA asked the Illinois Commerce

COmr1llSSlOn ("ICC") to hold that SBC Illinois and Verizon (which relied on the above waiver)

charged PSPs payphone services rates above the new services test limit and that SBC Illinois and

Verizon should refund the overcharges to the PSPs. See IPTA Petition at 11. The ICC issued an

order In 2003 holding that SBC Illinois and Verizon illegally overcharged the PSPs but refused

to award refunds to IPTA because it would be "contrary to Illinois law" to order refunds, given

that Illinois law prohibits refunds where rates have already been reviewed and approved by the
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ICC. Interim Order, Docket ~o. 98-0 I95 at 43 (Nov. \2, 2003)("ICC Order"); see IPTA Petition

at 6. TIllS is known as the prohibition against "retroactive ratemaking" or the "filed rate

doctrine"

The Telecommunications Act and related FCC orders preempt the ICC Order's

holding that the ICC could not order refunds under Illinois state law. Section 276 of the

Telecommunications Act statts that FCC regulations preempt contrary state law:

[r]o the extent that any State requirements are inconsistent with the
CommlsslOn's regulatIons. the Commission's regulations on such matters shall
preempt such State requirements.

-+ - L SC ~ 2"'o\c'l: ~lemoralldum Opinion and Order. 17 FCC Rcd 2.051 at -] 7 (2002) ("Ne\v

~CT\ISSS Order") Pursuant to thIS section. the FCC held that any state regulation that pre\ents

the irnplemclltatlon of cost based rates m compliance \vith the new ser\ices test. effective no

later than Apnl 15. 1997 , was inconsistent with the federalla\v and preempted. Report and

Qrder. 11 FCC Red 20.5~ I at ~ q7 (1996)("1996 Report and Order"). The FCC's new services

test requirements de\'eloped in its payphone orders were "implemented pursuant to section

27 6( b)( 1) and would fall within the scope of the preemption provision." [\iew Services Order

at ~ 38. So, if the ICC concluded that the FCC's refund mandate based on the new services test

was contrary to Illinois law. then the FCC's mandate preempts Illinois law, not the other way

around.

The ICC argues that the L:.S. Supreme Court's decision in Arizona Grocery Co. v.

6tchison. 284 U.S. 370 (1932) also prohibits the ICC from awarding refunds, but Arizona

Grocer:'y involved different facts. In that case, the Supreme Court prohibited the Interstate

Commerce Commisston, a federal agency, from engaging in retroactive ratemaking under federal
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13\\ based on federally-ti led tari ffs. Yd. at 381, 389 That is different from the Illinois Commerce

CommISSion. a state agency, attempting to vOId an order of the FCC, a federal agency, based on

stat~-fikd tan ITs. [n sum, the Telecommunications Act and the FCC's orders preempt the

[IIInOlS la\\'. and the FCC should so state in a declaratory ruling,

II. SBC ILLINOIS AND VERIZON ILLEGALLY COLLECTED
DIAL AROCND COMPENSATION BECAUSE

THEIR R>\TES VIOLATED THE NEW SERVICES TEST

In 1997 the FCC held that LECs, \vhich includes REOCs, cannot legally collect

lktl around compensation unlll they set their payphone services rates according to the new

serv1ces test. LECs '\\11] be eligIble for [dial around] compensation like other PSPs when they

h3\C completed the requirements for lmplementmg our pajphone regulatory scheme to

To receive compensation a LEC must be able to certifY the following: ... it has in
effect lI1trastate tanffs for basic payphone services (for "dumb" and "smart"
payphonc); and .. , it has 1I1 effect intrastate and interstate tariffs for unbundled
functionalities associated with those lines.

Order on Reconsideration, 11 FCC Rcd 21.233 at '1 ]3] (1997)(emphasis added) One of those

reljuirements \\as that the intr::lstale tariffs described above must be set according to the "new

services test required 1I1 the [1996] Report and Order [and] described at 47 C.F.R. § 61.49(g)(2)."

Let at" 163 and n. 492. The FCC directed state commissions to determine whether RBOC rates

met the new services test, & at ~ 163.

The ICC Order concluded III November 2003 that "neither SBC's nor Verizon's

existing rates are in compliance with the 0iSr or new services test. ICC Order at 46. Because

SBC I1llnois and Verizon's pay-phone rates did not comply with the new services test, SBC

IllinOls and Verizon could not legallY collect dial around compensation. Yet SBC Illinois and
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Verizon ha\'t collected "hundreds of millions of dollars" (Petition at 2) of dial around

compensation anyv,ay over the past several years. SBC Illinois and 'lerizon' self-certification in

1997 that theIr rates complied with the new services test provides no protection. as self

certification IS no substitute for actual compliance as determined by state commissions.

~ow that the ICC concluded that SBC Illinois and Verizon have not compltcd

\\ lth the ne\\ services test. the FCC must issue a declaratory ruling stating that SBC Illinois and

\enzon must either return the D:~C to the IXCs who paid it or pay refunds for new serVlces test

0\ ercharges to PSPs. If the FCC does not do so, it will effectively repeal a requirement

established 111 a rulemaking without giv111g parties notice and an opportunity for comment. which

the Adml1l1stratl\e Procedure Act prohibits 5 USC ~ 553(h).

Ill. CONCLUSION

SBC Illinois and Vemon. as well as other RBOCs, for years illegally failed to set

thelr payphone services rates according to the new services test. illegally failed to refund

overcharges to PSPs when they finally tIled compliant rates. and illegally collected dial around

compensatlon the entire time The FCC has emphasized that actual compliance with the ne\\I

servIces test was required under the FCC's orders. As stated in IPTA's Petition. the ICC found

that neither SBC nor Verizon were in actual compliance, yet the ICC still failed to enforce these

federal requirements for the time period from April IS, 1997 through December 13,2003. SBC

and \enzon violated FCC orders both (I) through failing to provide rates in compliance with the

new servIces test rates effective April 1.5, 1997, and (2) by collecting DAC with,)ut complying

wlth the FCC's condition precedent for eligibility. The FCC imposed both requirements for the

express purpose of ensuring that PSPs would receive cost-based rates no later than April 1.5,

1997. II!Jnois, and some other states, have failed to implement these requirements. Yet still
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other states have implemented the FCC's orders and required refunds to PSPs. Enforcement of

the same federal rights have ended in irreconcilably inconsistent results depending on in which

state the PSP has pay-phones.

It is time for the FCC to end this game. A declaratory ruling like that described

by IPTA is the best remedy. The FCC needs to address the uniform enforcement of its own

orders by declaring that RBOCs must either refund to PSPs any rates in excess of the lawful rates

or to return illegally collected DAC, and to order such other relief as the FCC deems appropriate.

DATED this 26 th day of August, 2004

Respectfully submitted,

Brooks E. Harlow
David L. Rice
Miller l\ash LLP

4400 Two Cnion Square
601 Union Street
Seattle, Washington 98101

Attorneys for the Northwest Public
Communications Council

Walters & Joyce, P.e.
2015 York Street
Denver, CO 80205

Attorneys for the Colorado Payphone Association
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G=l:j:~Jh;j)44:
Ludvigsen's Law Offices
1360 University Ave. West
St. Paul, MN 55104-4086

Attorneys for the Minnesota Independent Pay"phone
Association

-7- SEi\[)OCS I~5 J4') 4



Theodore R Kuiongoski. Governor

\;ovembe:- 23.2005

regan Public Utility CommissioJ
550 Capitol St NE, Suite 21

Mailing Address: PO Box 214
Salem, OR 97308-214

Consumer Servic€
1-800-522-240

Local: (503) 378-660
Administrative Servic€

(503) 373-739

Chairman Kevin ~hrtin

Federal Communications CommiSSion
44~ 12"Street S\V
\VashinglOn. DC 20")4

RE CC docke: 96- i 23

DCJr ChairmJn \lartin.

\V~ are \\flting :0 request prompt Commission action in CC Docket 96-128, the Consolidation Petition proceeding.
Commission action In the docket would allow states, including Oregon, to detennine whether incumbent local
exchange carriers are bound by the refund provisions of Commission Order DA 97-805 (the Waner Order)

lhis letter is prompted by a specific issue we are addressing. Specifically, we must determine whether the Waiver
Order requires Qwest to refund a portion of the mtrastate Payphone Access Line (PAL) rates paid by Payphone
Service Providers (PSPs) since Apn115. 1997, because those rates do not comply with the "New Services Test"
established in the Commission's Pa}phone Orders This detennination has been mandated by the Oregon Courts.

The Oregon Commission could, of course. interpret Order DA 97-885 in an order. If we were to do so, however, we
~lre certain that either Qwest or the PSPs would appeal our decision. This would likely lead to several years of
litigation concerning issues that can best be resolved by your Commission. The only way to avoid such a scenario
would be for the Commission itself to interpret the Waiver Order. That is why we are requesting that the
Commission act as expeditiously as possible m CC Docket 96-128.

lhank you for your consideration.

Lee Beyer
Chairman

cc' Brooks Harlow, Miller Nash
Don .'vlason, Qwest

John Savage
Commissioner

Ray Baum
Commissioner


